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1) Technology Patent Licensing, p27

Fairmess is a matter of knowledge and process, analogous perhaps to what lawers sometimes call “Due
process”in legal proceedings. It means that there is a procedure for arriving at a result, that the procedure gives
equal consideration to both sides, and that the procedure is well known to both sides before procedure begins.

2) Id., p27

Reasonable is focused on the result, not the process. It means that the end result is somethingthat allows both
parties to feel that outcome is acceptable, and that they can live with outcome.
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Non discriminatory means that neither side suffer in comparison to similar deal struck by either of parties with

outside or third parties.
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16) Sec. 271. Infringement of patent

(d) No patent owner otherwise entitled to relief for infringement or contributory infringement of a patent shall
be denied relief or deemed guilty of misuse or illegal extension of the patent right by reason of his having done
one or more of the following: (1) derived revenue from acts which if performed by another without his consent
would constitute contributory infringement of the patent; (2)licensed or authorized another to perform acts
which if performed without his consent would constitute contributory infringement of the patent; (3) sought to
enforce his patent rights against infringement or contributory infringement; (4) refused to license or use any
rights to the patent; or (5) conditioned the license of any rights to the patent or the sale of the patented
product on theacquisition of a license to rights in another patent or purchase of a separate product, unless, in
view of the circumstances, the patent owner has market power in the relevant market for the patent or
patented product on which the license or sale is conditioned.

17) Janice M. Mueller, Patent Misuse through the Capture of Industry Standards, 17 BERKELEY TECH. L. J. 623,

678 (2002).

18) Mark A. Lemley, Antitrust and the Internet Standardization Problem, 28 Conn. L. Rev. 1041, 1061, n. 67 (1996).
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21) Doug Lichtman, Patent Holdouts in the Standard—Setting Process, Academic Advisory Council Bulletin 1.3, 3p

22) Id, at 4p—5p

23) Id, at 4p

24) This is the insight that is overlooked in the current literature and also missed in modem licensing practice. If
fifteen patent holders can credibly threaten to shut an infringer for six months while that firm redesigns its
products and services, the value associated with avoiding six months of disruption must be split fifteen ways.
If three hundred patent holders can credibly make that threat, the pro rata share drops by a factor of twenty.
More patents means less money per patent holder. Less money, in turn, means less of an incentive for a firm
to strategically delay in the hopes of being a patent holdout, and less of an incentive for an accidental patent
holdout to actually bring suit.

25) Id, at 7p

26) Id, at 8p
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27) Sec. 283. Injunction

The several courts having jurisdiction of cases under this title may grant injunctions in accordance with the
principles of equity to prevent the violation of any right secured by patent, on such terms as the court deems

reasonable.
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28) eBay Inc. v. MercExchange, LLC, 547 U.S., Slip O No. 05—130 (May 15, 2006).2} MercExchange,L.L.C. v.

eBay, Inc., 401 F.3d 1323 (Fed. Cir. 2005) Atz &
29) Id, at 9p
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